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By clicking the link below you confirm that you are 18 or older and understand personals may include adult content.
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Safer sex greatly reduces the risk of STDs (e.g. HIV). Please report suspected exploitation of minors.
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Statement of: Steven Pemberton Case No: 17-031394
Detective: Jake Klein and Det. Gerald Swayze :

.Page 23

SP:  Yesterday.

GS: Yesterday?

SP:  Mm-hm.

GS: Youdidn't use it before or after work today?

SP:  Nuh-uh.

GS:  Your eyes are really (unintelligible) «

SP:  Oh. Everything kind of came right back when I got put in handcuffs.

GS:  Okay.

SP: It was like, like I feel like I'm high (unintelligible) so.

'GS:  Okay. Alright. Endorphins and shit. Adrenaline.
'} SP:  Yeah. It’s all fucked up right now.

GS: Do you got some? Maybe we can do it before we do it? Whenever (unintelligible)
home to change. (Unintelligible) shower, do you still want to come over? I'm very
curious if you’re real or not.

SP: Mm-hm.

GS: I'mnot a bot. More like praying you’re not a cop. I'm no cop, that’s for sure.
What? No comment? I answered you. I’m not a cop. Are you? And this is you,
I’ve done more time in prison that you’ve been alive. So I guess there’s only one
way to find out what’s up, huh? Timc to put up or shut up. How long until you can
get to Starbucks?

SP:  So there’s a star beside that on comment,

JK: Mm-hm.

GS: Yeeh.

SP:  To find out if she’s real or not. If she’s a real person or not. It’s time to like, I guess
we're gonna have to find out if you’re real or not.

GS:  Okay.

SP:  That has got nothing to do with the sexual nature.

GS: 1didn’t realize the star there. Um.

JK: It's more (unintelligible) clarify on the age. Anna—or I’m sorry, in the earlier chats
she said she was 13.

SP:  Mm-hm.

JK:  And how much time have you done in prison?

SP:  About 14 years.

JK:  About 14 years. So did you in your mind at all think she wasn’t 13?

CON FI DENTIAL
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Statement of: Steven Pemberton Case No: 17-031394
Detective: Jake Kleln and Det. Gerald Swayze

SP:

Page 24

SP:  That’s not 13.

GS:  Okay.

SP:  That’s not 13 at all.

GS:  When you saw this?

SP: ;I'hat’s not 13 at all.

GS:  Okay.

SP:  That’s, that’s a 19/20 year old woman.

GS: Okay. Which one?

SP:  That one.

GS:  Okay.

SP:  The one on the right. But even with that, I still, I, you know, I felt (unintelligible) I
just felt it was all a game. And Isaid it in my text, it said right there in the message.
Either you’re fucking on a computer playing some dumbass game, or you’re a cop. 1
guess we’ll find out.

GS:  Okay.

SP:  And we found out that she was faking a cop.

GS:  And when do you want (unintelligible) to come to the house. I thought it was right
up the street. I'm confused. Do you want my address? What’s the address? Are
you walking to Starbucks? What’s the plan? Um (unintelligible) on east 31 Street.
But don’t go to the front door. That’s the landlord. (Unintelligible) Anna lives in
the basement. Sorry. Had to find & piece of mail. Did you drive over there, Steve?

SP:  No.

GS: 1wasn’t out there, so I don’t know.

SP:  Nope.

GS: - Didyougoto 7/117

"I SP:  No. Iwasn'tat 7/11. I was uh—

GS:  Or Starbucks?

SP:  In that big parking lot.

GS:  Like where Grocery Outlet is?

SP:  Yeah,

GS:  Okay.

SP:  Yeah.

GS: Idon’t know where you were out there, so that’s why I’'m asking.

Yeah, that’s where I, that’s where I was. And then like—

CONFIDENTIAL
o i Lot i .
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Statement of: Steven Pemberton

Detective: Jake Klein and Det. Gerald Swayze
Page 48

JK:

SP:
GS:
SP:

SP:
GS:

SP:
GS:

SP:

Sp:

SP:

SP:

SP:

1 SP:

SP:
GS:

.| SP:
GS:
SP:

That way, we can kind of clear this whole situation up, you know what I mean? And
the emails kind of bring a lot to life cause that’s that the connection from the Craig’s
List advertisement to you going to text messages, you know. Cause we don’t know
how that happened. You know what I mean?

Yeah. And it was just.

Did you talk to her on Facebook messenger or anything?
Actually, hold on. Check this ouf.

Go ahead.

This right here.

Yep.

Yeah.

Is an 18 or older site. Casual Encounters are 18 and over.
Okay.

Right.

So with me sending my initial response, there’s inappropriate pictures of me being
sent to an 18-year old. And Ididn’t know that until afterwards.

That’s, I understand that. I understand that.

So feel free. There’s a face shot, a body shot and my member shot.
Yeah. ‘
And I didn’t—

‘When you say your member shot, you’re talking about your penis?

Yeah. And I didn’t know that it was, it was never was—this is, I'm thinking 18 or
over. Casual Encounters, let’s go meet.

Right. Until she says she’s 13 in a text.
So—in a text.

Okay.

And that time span right there.

Right.

* That’s just later.

So when you, so when you initially responded to this via email, that’s when you
said—

You included a pic.
Alright.

You include your pics with it.

CONFIDENTIAL

Case No: 17-031394
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Statement of: Steven Pemberton

Detective:; Jake Klein and Det. Gerald Swayze
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Page 72

SP:  If someone else is going there—

JK:  Yes.

[ SP:  Then there shouldn’t be police there waiting. There should be someone else off to
the side waiting. And if you guys, yeah (unintelligible) if someone, if they’re having
a conversation of sexual in nature with a minor and they’re going to meet up to have
sex with her, hook ‘em up. Tdon’t care. Here’s what it is, I'm not, my conversation
from my point of view with that girl was not of sexual nature. I never brought up
my dick size to her. I never talked about how I was gonna fuck her, or what I was
gonna let her do to me. Shit never came out my mouth. It’s just is, I mean. My
intentions were not to go have sex with this girl at all. And if they were, then I
shouldn’t be sitting in this room. Y’all should be beating my ass in the back right
now cause that’s how it (unintelligible) happening, sorry.

GS:  And, once again, I can, I can go back to, you know, I know you’re, and I’m gonna be _
straight up with you like I always am with you (unintelligible) any bullshit, but when
you’re answering this ad, Steve, once again, and I'm just looking at it as let’s say
I’m a freaking juror.

SP: A what?

GS: Ajuror.

SP:  Okay.

GS: I'mon your jury. I'm Joe citizen. I'm your peer. And it says the girl, she’s been—
oh, okay. So she’s crazy and young. So young, okay.

SP:  18/19 years old.

GS: Hold on, hold on. Maybe that’s a little odd. I’m a juror, remember. Really looking
to meet a DDF guy. Okay. That can teach me what it’s like to be an adult. So that
tells me hmm, maybe there’s some suggestion that she might not be an adult. Right?

SP:  Can you get on Craig’s List for like—

GS: Dude.

SP: 30 minutes and read some of the shit on there?

GS: I'mjust— |

JK:  Oh, Iknow.

SP:  And that’s, so that becomes normal.

GS: Thisis—

JK: Tknow.

SP:  That’s normal reading. Like, oh, you wanna be an adult. You wanna—

GS: I'm just telling you how somebody—

SP:  Maybe you’re into some bondage or something, like.

Case No: 17-031394
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GS:

SP:

GS:

SP:
GS:
SP:
GS:
SP:

| GS:

SP:
GS:

SP:
GS:
SP:

GS:
SP:
GS:
SP;

GS:
SP:
GS:
SP:
GS:
SP:

.GS:

SP:

Okay. Well take your peer who is on the jury. They look at that and they go okay,
well maybe she’s not an adult. Yet, Mr. Steve Pemberton sent a dick pic to her right
off the bat.

And you include pic. You include pic. You include your pic in the response.

But you did it after you saw that she was young. So all I'm saying is it doesn't look
good to start with, right?

Okay. Continue.

Do you not agree?

I don’t agree.

If you’re not in that world, would you agree?

I mean, if, you have to be hon—I mean, you kind of—(unintelligible) jury, have you
been on Craig’s List? Have you read the Personals section?

Of course, of course.
You read the Casual Encounters?

Of course you’d ask him that. But no, I'm just saying that you read this, I’'m gonna
personally, if I was in your shoes, I’'m gonna air on the side of caution, I ain’t
sending her shit until I verify how old she is.

Well I (speaking at the same time)

But you thought you'd go ahead and send her a dick pic.

Most of them say—well obviously it’s 18 or older. So first off, you got someone
(unintelligible) _
Do you not think there’s juveniles on there?

I've never thought of it like that. I haven’t thought of it. It’s always been—
Do you believe—

And as a matter of fact, I believe there is even like a little fucking thing that states
that—

Right.-

That’s it’s 18 and 18 and older.

But I've got teenagers.

No, I get it. I get it, but.

And all these websites say you gotta be 18..

No, ], no, I get that.

But my kids arc on there creating freaking accounts all the time.

No, I get that. But still, it’s like you’re on an adult site like in the Casual Encounters
for like adult hook-ups, like.

CONFIDENTIAL
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GS: Right.
SP:  That’s what it’s for. So like all of a sudden, no I just, no. You assume. And that’s,

| GS:
| sp:
GS:
SP:

SP:

SP:
SP:
GS:
SP:

GS:
SP:

GS:
SP:

SP:

SP:

SP:

that’s the only reason why a pic was sent is because you assume like oh fuck, okay,
they’re at least 18. They’re an adult. They’re in the adult section.

Yeah.

(Mumbling) no.

So you’re comfortable doing that? Taking that gamble? Imean.

I mean, it was never thought of as a gamble.

Do you think that minors never go on there?

(Unintelligible). No, I’ve never thought about it like that, But I mean, cause I've,
I've—

Does it make sense to you that they would though?

Well I mean it could now, but like I've always, I mean, I've responded to
(unintelligible}—recording stops.

(Unintelligible) you know. Most of them turn out to be bots. They want you to join
this web—other website, or.

Right.

Mm-hm.

You know, it’s just a whole bunch of stupid shit, but no, at no point in time—
Excuse me. |

Oh no, and so to answer your question, no, at that point in time, no I did not think of
it, no.

You were not suspicious that they might be a juvenile?
At that point in time, no.
Why did you send a dick pic at first though?

Cause most of them say fucking include a dick pic. ‘Include pic of dick. Most of
them say that, so. It’s just a mandatory response. It just comes out of me.
(Unintelligible)

Oh, it’s just a, like an automatic reaction?

Yeah, yeah. (Unintelligible) comes out cause that’s what I'm used to. It’s kind of,
it’s kind of—

Respond to an ad and here’s, here’s my dick. (Unintelligible)

Well, I got one on my phone that I used. It’s a pretty good (unintelligible) pretty
good one. So you know, I mean.

Got some good lighting on there, good filter?
CONFIDENTIAL

Case No: 17-031394
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CHuN, J. — The Washington State Patrol’s Missing and Exploited Children
Task Force (MECTF) posted an advertisement on the “Casual Encounters”
section of Craigslist. Steven Pemberton responded. An MECTF officer replied,
pretending to be a 13-year-old girl. Pemberton set up a time and place to meet,
at which officers arrested him. A jury convicted him of attempted rape of a child
in the second degree, attempted commercial sexual abuse of a minor,
communication with a minor for immoral purposes, and possession of a
controlled substance. Pemberton raises several issues on appeal and through a
statement of additional grounds (SAG) and Personal Restraint Petition (PRP).
We affirm Pemberton’s convictions and remand for the trial court to strike two
community custody conditions and to correct two scrivener’s errors.

I. BACKGROUND

MECTF commenced a “Net Nanny” sting operation in Kitsap County. In

such an operation, MECTF works undercover using different personas, such as a

Citations and pin cites are based on the Westlaw online version of the cited material.
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13-year-old runaway girl or boy, to go on social media sites and “contact people
who are interested in having sex with kids.” For the operation in Kitsap County,
MECTF used the “Casual Encounters” section of Craigslist to post an ad. The
Craigslist site conveyed that, to use this section, one must be 18 or older.
MECTEF titled the ad “crazy and young. looking to explore.” The ad also
provided, that the person was looking for a guy “that can teach [her] what its like
to be an adult.”

Pemberton responded to the ad through email, expressing interest and
sending two photos of his penis. The person wrote back, saying, among other
things, “Im 13, but | know what to do.” The person also purported to attach a
photo of herself and a friend, which was actually a photo of two law enforcement
officers who looked young. After exchanging emails, the two began texting. The
person who posted the ad identified themselves as “Brandi.” Brandi, however,
was actually a Kitsap County Sheriff's detective. Brandi asked Pemberton, “you
down with me being 13[?]” Pemberton did not respond to the question.

Brandi and Pemberton texted over a two-day period. Brandi said that she
was “looking for a daddy who [she] can have some fun with and get [her] some
roses,” and clarified that “roses” meant money. Brandi texted that she thought
Pemberton “wanted some fun” with her, to which he responded that they “would
have to discuss that in person.” Later, when Brandi texted after her phone had
died, she told Pemberton “maybe | can suck you for a phone charger” and that

she “could do more to [him]” if he wanted. Pemberton again said that they would
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have to “talk in person” because he was “not even trying to catch some criminal
charges.”

In later texts, Pemberton said that he was “the one that has everything you
want.” Brandi responded, “have a big dick that what i want.” When Brandi asked
Pemberton if she had scared him off, he replied, “You haven’t scared me one bit
your not big enough to scare me.”

The two planned to meet up the next day. On that day, Brandi said that
she thought she, her friend “Anna,” and Pemberton “were gonna do some
condom testing.” Brandi also asked for $40 to get more minutes for her phone.
Brandi told Pemberton to come to her friend Anna’s home because the latter's
mother was out of town. Pemberton asked Brandi if she drank alcohol or did
drugs for fun. Brandi said she was curious about “meth” because a friend told
her “sex on meth was amazing.” Pemberton responded, “That is a very true
statement.” The two eventually agreed to meet at a Starbucks.

The police located Pemberton near the Starbucks where he was to meet
Brandi. They pulled Pemberton over in his truck and arrested him. The police
then searched Pemberton’s truck and collected his cellphone and “a little orange
straw” that contained methamphetamine.

The State charged Pemberton with attempted rape of a child in the second
degree, attempted commercial sexual abuse of a minor, communication with a
minor for immoral purposes, and possession of a controlled substance.

A jury convicted Pemberton as charged. Pemberton appeals.
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Il. ANALYSIS
A. Sufficiency of the Evidence
Pemberton argues that the State presented insufficient evidence for
count 2, attempted commercial sex abuse of a minor, because the evidence did
not show that he offered to exchange anything of value for sex. We disagree.
When a defendant challenges the sufficiency of the evidence on appeal, “we
draw all inferences in favor of the State and interpret them most strongly against

the defendant.” State v. Garbaccio, 151 Wn. App. 716, 742, 214 P.3d 168

(2009). “Evidence is sufficient to support a conviction if, when viewed in the light
most favorable to the State, any rational trier of fact could have found the
essential elements of the charged crime proved beyond a reasonable doubt.”
Garbaccio, 151 Wn. App. at 742.

To prove attempt under RCW 9A.28.020(1), the State must prove the
defendant “with intent to commit a specific crime, . . . d[id] any act which is a
substantial step toward the commission of that crime.” A substantial step is an
action strongly corroborative of the defendant’s criminal purpose. State v.
Johnson, 173 Wn.2d 895, 899, 270 P.3d 591 (2012). Additionally, a person
commits the crime of commercial sexual abuse of a minor if “[they] provide[] or
agree([] to provide anything of value to a minor or a third person pursuant to an
understanding that in return therefore such minor will engage in sexual conduct
with [them].” RCW 9.68A.100(1)(b).

Pemberton asserts the State failed to provide sufficient evidence because

“[he] never agreed to provide anything of value in exchange for sex.” But the
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State needed to prove only that Pemberton, with the requisite intent, took a
substantial step toward agreeing to provide anything of value to a minor in
exchange for sexual conduct. RCW 9A.28.020(1); 9.68A.100. Brandi brought up
the exchange of sex for money when she messaged, “im looking for a daddy who
| can have some fun with and get me some roses.” After Brandi clarified that
‘roses” meant “money,” Pemberton said that they “would have to discuss that in
person.” A few texts later, Brandi told Pemberton “maybe | can suck you for a
phone charger.” Pemberton replied, “Oh really now,” and then again said that
they would “talk in person” because he was “not even trying to catch some
criminal charges.” Finally, Brandi and Pemberton discussed him giving her

money for more minutes on her phone:

[Brandi:] thought the three of us were gonna do some condom
testing lol

[Pemberton:] Oh is that what you’re needing

[Brandi:] [Y]es babe. And a few bucks for it that cool?
[Pemberton:] Hmmmmmm..... What's a few bucks????
[Brandi:] 40 it will get me more minutes for my phone
[Pemberton:] Interesting. Very interesting

[Brandi:] Anna’s mom job takes out of town for like a week a few
months then we get to do our own thing.

What u think w’re [sic] able to fuck a guy three way with
my in the kitchen

[Pemberton:] Freeway huh. So you get money and Anna doesn’t?

[Brandi:] im the one that needs a phone card if you want to pay
her for sex you can lol

[Pemberton:] | never said | was paying for sex. | was just helping
you out with some phone time
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[Brandi:] | didn’t ask for money for sex why when we want it i just
need a phone card

Viewing the evidence in the light most favorable to the State, Pemberton
knew that Brandi sought various things of value—money, a phone charger, $40
for phone minutes—in exchange for sexual conduct. Though Pemberton did not
explicitly agree to such an arrangement, he did not refuse to provide these things
in exchange for sexual relations. Instead, Pemberton told them they would need
to speak in person so that he would not “catch some criminal charges.”
Furthermore, Pemberton seemingly acknowledged the money-for-sex
arrangement when he texted, “What’s a few bucks” and “So you get money and
Anna doesn’t.” Drawing all reasonable inferences in favor of the State, a rational
trier of fact could conclude that through these text messages, Pemberton took a
substantial step toward agreeing to provide something of value in exchange for
sexual conduct beyond a reasonable doubt.

Pemberton also argues that the fact that he did not have any money or a
phone card on his person when he was arrested shows that he did not commit
the crime. But Pemberton made this argument to the jury, and they rejected it.
We defer to the trier of fact on the persuasiveness of the evidence. State v.
Hernandez, 85 Wn. App. 672, 675, 935 P.2d 623 (1997). We determine
sufficient evidence supported Pemberton’s conviction for attempted commercial

sex abuse of a minor.
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B. Sufficiency of the Charging Language for Attempted Commercial Sex
Abuse of a Minor

Pemberton claims that we should reverse his conviction for attempted
commercial sex abuse of a minor because the use of outdated charging
language failed to apprise him of the essential elements of the crime. The State
contends that we should uphold the conviction because the unartful charging
language did not prejudice Pemberton. We agree with the State.

The language charging attempted commercial sex abuse of a minor in
Pemberton’s amended information provides that he took a substantial step to
pay, or agree to pay, a “fee” in exchange for sexual conduct with a minor. But
earlier in 2017, the legislature had revised RCW 9.68A.100, regarding
commercial sex abuse of a minor.? Laws oF 2017, ch. 231. While the statute
had required before that the defendant had paid or agreed to pay a fee, the
legislature amended the statute to require that the defended provided or agreed
to provide “anything of value.” LAws oF 2017, ch. 231, 8 3. The legislature made
this change to account for the “practical reality” of the crime, “which often involve
an exchange of drugs or gifts for the commercial sex act.” Laws oF 2017,
ch. 231, 8§ 1.

Pemberton asserts that the use of the outdated charging language failed
to put him on notice of all the essential elements of the charged crime. “We
review challenges to the sufficiency of a charging document de novo.” State v.

Lindsey, 177 Wn. App. 233, 244, 311 P.3d 61 (2013).

! The revision became effective on July 23, 2017. S.B. 5030, 65th Leg., Reg. Sess.
(Wash. 2017).
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A charging document must include all essential elements of a crime, both
statutory and nonstatutory, to notify the accused of the nature and cause of the

accusation against them. State v. Kjorsvik, 117 Wn.2d 93, 97, 812 P.2d 86

(1991). If the information fails to allege each essential element, the charged
crime must be dismissed. State v. Pry, 194 Wn.2d 745, 752, 452 P.3d 536
(2019). “An ‘essential element is one whose specification is necessary to
establish the very illegality of the behavior’ charged.” Pry, 194 Wn.2d at 752

(quoting State v. Johnson, 119 Wn.2d 143, 147, 829 P.2d 1078 (1992)). But “it

has never been necessary to use the exact words of a statute in a charging
document.” Kjorsvik, 117 Wn.2d at 108. Instead, “it is sufficient if words
conveying the same meaning and import are used.” Kjorsvik, 117 Wn.2d at 108.

To determine whether the amended information sufficiently charged
attempted commercial sex abuse of a minor, we apply a two-pronged test: “(1) do
the necessary elements appear in any form, or by fair construction, on the face of
the document and, if so, (2) can the defendant show [they were] actually

prejudiced by the unartful language.” State v. Zillyette, 178 Wn.2d 153, 162, 307

P.3d 712 (2013) (citing Kjorsvik, 117 Wn.2d at 105-06). The State meets the first
prong if the charging language “would reasonably apprise an accused of the
elements of the crime charged.” Kjorsvik, 117 Wn.2d at 109. When making this
determination, we read the words in the charging document as a whole and
construe them according to common sense. Kjorsvik, 117 Wn.2d at 109. If the
State cannot satisfy the first prong, we presume prejudice and reverse. Pry, 194

Wn.2d at 753.
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Because Pemberton challenges the sufficiency of the charging document
for the first time on appeal, we construe it liberally. See Pry, 194 Wn.2d at 752.
Under such liberal construction, “when an objection to an indictment is not timely
made the reviewing court has considerable leeway to imply the necessary
allegations from the language of the charging document.” Kjorsvik, 117 Wn.2d at
104.

Liberally construing the amended information, the charging language
reasonably apprised Pemberton of the essential elements of the crime. Though
the amended information used “fee” instead of “anything of value,” the
information did not need to restate the precise statutory language. See Pry, 194
Wn.2d at 752 (“the information need not restate the precise language of the
essential elements of a crime”). The use of “fee” conveyed that the State
believed Pemberton had taken a substantial step toward agreeing to provide
something of value in exchange for sexual conduct. This is not a case in which
specifying exactly what Pemberton would agree to provide in exchange for
sexual conduct is necessary to establish the illegality of the behavior charged.

See, e.q., Zillyette, 178 Wn.2d at 160 (quoting State v. Ward, 148 Wn.2d 803,

811, 64 P.3d 640 (2003) (“However, because not all controlled substances can
be the basis for controlled substances homicide, some degree of specification ‘is
necessary to establish the very illegality of the behavior charged’ in order to
charge a person with controlled substances homicide.”). Thus, when reading the

charging language in a commonsense manner, a fair construction of the
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amended information conveyed the necessary element of exchanging something
of value in exchange for sexual conduct of a minor.

Having concluded that the State meets the first prong, we would typically
next consider whether the charging language still prejudiced Pemberton. But
because Pemberton has the burden of raising and showing prejudice and fails to
address this issue, we will not consider the issue further. See Lindsey, 177 Whn.
App. at 246 (refusing to consider the prejudice prong when the defendant did not
argue it). We determine the charging language was sufficient.

C. CrR35

Pemberton contends that because the trial court did not enter written
findings of fact and conclusions of law (FFCL) after the CrR 3.5 hearing, we must
remand. The State asserts that the error was harmless and therefore does not
require remand. We agree with the State.

CrR 3.5(c) requires that “[a]fter the [CrR 3.5] hearing, the court shall set
forth in writing: (1) the undisputed facts; (2) the disputed facts; (3) conclusions as
to the disputed facts; and (4) conclusion as to whether the statement is
admissible and the reasons therefore.” Thus, a trial court’s failure to enter written

FFCL after a CrR 3.5 hearing constitutes error. State v. France, 121 Wn. App.

394, 401, 88 P.3d 1003 (2004). But such error “is harmless as long as oral

findings are sufficient to allow appellate review.” State v. Thompson, 73 Wn.

App. 122, 130, 867 P.2d 691 (1994).
Although the trial court below did not enter written findings, its oral ruling

sufficed to permit appellate review and Pemberton does not argue otherwise. In

10
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admitting Pemberton’s statements, the court noted that police had advised him of
his rights more than once, he signed an advisement form, and no evidence
showed that he was under the influence. Additionally, it recognized that
Pemberton was cooperative, gave appropriate answers to questions, and did not
ask for an attorney. The court also stated that Pemberton asking to speak to
officer constituted further indicia of the voluntariness of his statements.

As Pemberton does not explain how the court’s failure to enter the findings
prejudiced him, or even challenge the findings and conclusions made at the
hearing, we determine the error was harmless. We decline to remand for entry of
written FFCL.

D. Community Custody Provisions

Pemberton challenges two of his community custody provisions. First, he
asserts that a provision preventing him from entering locations where the primary
product is alcohol is not sufficiently crime-related. Second, he claims that a
provision requiring him to inform his Community Corrections Officer of any
romantic relationships to verify there are no victim-age children involved is
unconstitutionally vague. We address each challenge in turn.

“We review community custody conditions for an abuse of discretion and

will reverse them if they are manifestly unreasonable.” State v. Nquyen, 191

Wn.2d 671, 678, 425 P.3d 847 (2018). It is manifestly unreasonable for a trial

court to impose an unconstitutional condition. Nguyen, 191 Wn.2d at 678.

11



No. 81366-8-1/12

1. Alcohol Community Custody Provision

Pemberton challenges a community custody condition preventing him
from entering any location where alcohol is the primary product. He claims the
condition is not statutorily authorized because it is not directly related to the
circumstances of his crimes. We agree.

The court attached an appendix titled “Additional Conditions of Sentence”
to Pemberton’s Judgment and Sentence. Under “Crime Related Prohibitions,”
the fifth condition stated, “Do not enter any location where alcohol is the primary
product, such as taverns, bars and/or liquor stores.”

RCW 9.94A.703(3)(f) permits sentencing courts to exercise their discretion
to impose any crime-related prohibitions as community custody provisions. “A
‘crime-related prohibition’ means an order of a court prohibiting conduct that
directly relates to the circumstances of the crime for which the offender has been
convicted.” Nguyen, 191 Wn.2d at 683 (quoting RCW 9.94A.030(10)). We
typically uphold community custody conditions if a reasonable relationship exists
between the crime and the condition. Nguyen, 191 Wn.2d at 684. “The
prohibited conduct need not be identical to the crime of conviction, but there must

”m

be ‘some basis for the connection.” Nguyen, 191 Wn.2d at 684 (quoting State v.
Irwin, 191 Wn. App. 644, 558-59, 364 P.3d 830 (2015)).

The State does not assert any facts showing that alcohol related to the
circumstances of Pemberton’s crimes or contributed to his commission of them.

Instead, the State merely argues that Nguyen “expanded the universe” so that

“[t]hings that go to the particular defendant’s character, like impulsivity, may be

12
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considered by the trial court in imposing conditions of sentence.” While Nguyen
provided that sentencing courts may use “their discretion to impose prohibitions
that address the cause of the present crime or some factor of the crime that
might cause the convicted person to reoffend,” it maintained that a sufficient
connection must exist between the prohibition and the convicted crime. 191
Wn.2d at 684-86. The State fails to point to any evidence in the record
connecting alcohol to any of Pemberton’s convicted crimes. Because no
reasonable relationship exists between Pemberton’s crimes and the prohibition
on him entering locations where alcohol is the primary product, the trial court

abused its discretion by imposing it. See State v. Morgan, noted at 10 Wn. App.

2d 1033, slip op. at 6 (2019) (determining a trial court erred in imposing a
community custody provision to not enter locations where alcohol is the primary
source of business because “nothing in the record indicates that alcohol
contributed to the [defendant’s] offenses”). We remand for the trial court to strike

the provision.?

2 The State also contends that because Pemberton possessed
methamphetamine at the time of his arrest, the prohibition on entering places where
alcohol is the primary product was reasonably related to his crimes. The State provides
that it “sees little difference between one drug or the other—alcohol is a drug.” This
argument, however, contradicts courts holding that alcohol is not interchangeable with
other substances. See State v. Munoz-Rivera, 190 Wn. App. 870, 893, 361 P.3d 182
(2015) (noting that if alcohol, but not another substance, contributed to a crime then
evaluation and treatment for substances other than alcohol are not crime related); State
v. Jones, 118 Wn. App. 199, 202, 207-08, 76 P.3d 258 (2003) (holding that trial court
erred by imposing a community custody provision that required the defendant to
participate in alcohol counseling where no evidence demonstrated that alcohol
contributed to the crimes, even though the defendant was under the influence of
methamphetamine at the time of his crime). As a result, we reject this argument.

13



No. 81366-8-1/14

2. Romantic Relationships Community Custody Provision

Pemberton also challenges as unconstitutionally vague a community
custody provision requiring him to inform his Community Corrections Officer of
any romantic relationships to verify there are no victim-age children involved. We
agree.

Condition 19 under the “Crime Related Prohibitions” section of
Pemberton’s Additional Conditions of Sentence stated that he “[s]hall inform [his]
Community Corrections Officer of any romantic relationships to verify that there
are no victim-age children involved.”

“A community custody condition is unconstitutionally vague if it ‘(1) ... does
not define the criminal offense with sufficient definiteness that ordinary people
can understand what conduct is proscribed, or (2) ... does not provide

ascertainable standards of guilt to protect against arbitrary enforcement.

Nguyen, 191 Wn.2d at 678 (quoting City of Spokane v. Douglass, 115 Wn.2d

171, 178, 795 P.2d 693 (1990)) (alterations in original). A community custody
provision is not unconstitutionally vague simply because a person cannot predict
with absolute certainty the exact point at which their actions would constitute
prohibited conduct. Nguyen, 191 Wn.2d at 679.

Pemberton argues that “[t]he term ‘romantic relationship’ lacks sufficient
definiteness such that an ordinary person would understand what conduct is
proscribed.” Our Supreme Court addressed a similar argument in Nguyen, and
determined that “a person of ordinary intelligence can distinguish a ‘dating

relationship’ from other types of relationships.” 191 Wn.2d at 682 (quoting

14
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RCW 26.50.010(2). The Court noted, however, that, rather than the term
“dating,” the term “romantic’ [was a] highly subjective qualifier[].” Nguyen, 191
Wn.2d at 683. Division Il similarly held that the term “romantic relationships” is

unconstitutionally vague. State v. Peters, 10 Wn. App. 2d 574, 590, 455 P.3d

141 (2019). Because it is often difficult to determine at what point a relationship
becomes “romantic,” the term “romantic relationships” is not definite enough for
an ordinary person to understand what conduct is proscribed. We adhere to the

analysis from Nguyen and the holding in Peters and conclude that the “romantic

relationship” community custody provision here is unconstitutionally vague.
Because imposing an unconstitutional condition constitutes an abuse of
discretion, the trial court abused its discretion by imposing it. See Nguyen, 191
Wn.2d at 678. We remand for the sentencing court to strike the provision from
Pemberton’s Judgment and Sentence.
E. Scrivener’s Error

Pemberton asks us to remand for correction of two scrivener’s errors on
his Judgment and Sentence. The State agrees that the Judgment and Sentence
contains two scrivener’s errors that the trial court should correct. We agree and
remand for correction of the errors.

Pemberton points to two portions of his Judgment and Sentence that he
identifies as scrivener’s, or clerical, errors. First, the Judgment and Sentence
says that he pleaded guilty, even though a jury convicted him after a trial.

Second, the criminal history portion provides that the date of a crime for

15
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possession of a dangerous weapon was January 19, 2015, but that he was
sentenced for the crime nearly two years earlier on February 12, 2013.

CrR 7.8 provides that “[c]lerical mistakes in judgments, orders or other
parts of the record and errors therein arising from oversight or omission may be
corrected by the court at any time of its own initiative or on the motion of any
party and after such notice, if any, as the court orders.” CrR 7.8(a). When a
scrivener’s error occurs in a Judgment and Sentence, the remedy is to remand to

the trial court for correction. In re Pers. Restraint Petition of Mayer, 128 Wn.

App. 694, 701-02, 117 P.3d 353 (2005).

The errors pointed out by Pemberton constitute clerical mistakes covered
under CrR 7.8. For these reasons, we remand for the trial court to correct the
errors.

F. SAG

1. Brady?® Violation

Pemberton asserts that the State committed a Brady violation related to
“text message exhibits” because he “did not receive evidence that admitted at the
trial until 90 days after [his] trial was over.” A Brady violation has three

components: “[t]he evidence at issue must be favorable to the accused, either
because it is exculpatory, or because it is impeaching; that evidence must have
been suppressed by the State, either willfully or inadvertently; and prejudice must

have ensued.” In re Pers. Restraint of Stenson, 174 Wn.2d 474, 486-87, 276

3 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).
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P.3d 286 (2012) (quoting Strickler v. Greene, 527 U.S. 263, 281-82, 119 S. Ct.

1936, 144 L. Ed. 286 (1999)).

In his SAG, Pemberton fails to identify which text message exhibits the
State allegedly suppressed, but his PRP suggests that he refers to exhibits 5 and
6. The exhibits appear to be text messages sent from Pemberton’s phone, but
do not include all the text messages sent between him and Brandi. Though
Pemberton labels these exhibits as “key evidence,” he does not explain how the
evidence is exculpatory or impeaching. Additionally, exhibit 4 includes all the text
messages from exhibits 5 and 6, and Pemberton does not claim that the State
suppressed or withheld exhibit 4. Because Pemberton cannot establish the
elements necessary to show a Brady violation, we reject his claim.

2. Right to Choose Defense - Entrapment

Pemberton claims that his Sixth Amendment rights were violated because
his attorney would not argue entrapment as a defense. We disagree.

We review de novo allegations of constitutional violations. State v. Lynch,

178 Wn.2d 487, 491, 309 P.3d 482 (2013).
A criminal defendant’s right to control their defense is implicit in the Sixth
Amendment. Lynch, 178 Wn.2d at 491. Encompassed in this right is the

decision to present an affirmative defense. State v. Coristine, 177 Wn.2d 370,

376, 300 P.3d 400 (2013). But this right has limits. Coristine, 177 Wn.2d at 377.

4 Pemberton also appears to claim that the exhibits constitute newly discovered
evidence. But as the court admitted the exhibits at trial, he cannot show that they were
newly discovered. See CrR 7.8(b)(2) (“Newly discovered evidence which by due
diligence could not have been discovered in time to move for a new trial under
rule 7.5.7).
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To present an affirmative defense, a defendant “must offer sufficient admissible
evidence to justify giving the jury an instruction on the defense.” State v. Ginn,
128 Wn. App. 872, 879, 117 P.3d 1155 (2005).

RCW 9A.16.070 defines the entrapment defense:

(1) In any prosecution for a crime, it is a defense that:

(a) The criminal design originated in the mind of law enforcement
officials, or any person acting under their direction, and

(b) The actor was lured or induced to commit a crime which the
actor had not otherwise intended to commit.

(2) The defense of entrapment is not established by a showing
only that law enforcement officials merely afforded the actor an
opportunity to commit a crime.

Here, the evidence did not support an entrapment defense. MECTF
created an advertisement on Craigslist that conveyed a “crazy and young” girl
was looking for someone to teach her “what its like to be an adult.” Pemberton
initiated contact by answering the advertisement and then continued the contact
through text messages. Pemberton kept talking to Brandi even though she told
him she was 13 years old. This evidence demonstrates that the police afforded
Pemberton the opportunity to commit the crimes, but did not lure or induce him
to. Because Pemberton failed to show sufficient evidence to justify an
entrapment defense, his lawyer’s decision to not use the defense at trial did not

violate Pemberton’s Sixth Amendment rights.®

> Pemberton also argues in his PRP that the police improperly targeted him. But
Pemberton fails to explain how MECTF posting an ad and waiting for responses
amounted to targeting. He also does not provide any citations to case law for this
argument. Thus, we reject this claim.
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3. Sufficiency of the Evidence
a. Attempted Rape of a child in the second degree

Pemberton asserts that his driving to Bremerton did not constitute a
substantial step toward the crime of attempted rape of a child. We disagree.

As discussed above, a person attempts a crime if they take a substantial
step towards its commission. RCW 9A.28.020(1). An action strongly
corroborative of the defendant’s criminal purpose constitutes a substantial step.
Johnson, 173 Wn.2d at 899. “Evidence is sufficient to support a conviction if,
when viewed in the light most favorable to the State, any rational trier of fact
could have found the essential elements of the charged crime proved beyond a
reasonable doubt.” Garbaccio, 151 Wn. App. at 742.

Under RCW 9A.44.076 (1), a person commits rape of a child in the second
degree “when the person has sexual intercourse with another who is at least
twelve years old but less than fourteen years old and not married to the
perpetrator and the perpetrator is at least thirty-six months older than the victim.”

Pemberton responded to the Craigslist ad with photos of his penis. He
then continued to text Brandi about having sexual relations with her even though
she told him she was 13 years old. Pemberton continued to text with Brandi after
she said she wanted “a big dick,” to “do some condom testing,” and to “fuck a
guy three way.” The two exchanged several text messages setting up a time and
place to meet. When it came time to meet, Pemberton told Brandi that it was
“[t]ime to put up or shut up.” Pemberton then drove to nearby a park at the time

Brandi said she was walking there. The two discussed having sex on
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methamphetamine and Pemberton had the drug when arrested. Viewing these

facts in the light most favorable to the State, a rational juror could have found

beyond a reasonable doubt that Pemberton’s conduct was strongly corroborative

of the criminal purpose of having sex with a person between 12 and 14 years old.
b. Communication with a minor for immoral purposes

Additional Ground 5 of Pemberton’s SAG provides, “Next | want to
challenge the validity of count 3 communication with a minor for immoral
purposes. To be convicted of this a defendant must believe that the other person
was a minor.” Pemberton’s statement appears to challenge the sufficiency of the
evidence for his conviction for communication with a minor for immoral purposes
because he did not believe Brandi was a minor. Indeed, RCW 9.68A.090(1)
provides that a person is guilty of the crime if “a person who communicates with
someone the person believes to be a minor for immoral purposes.”

But the evidence shows that after Pemberton responded to Brandi’'s
Craigslist advertisement through e-mail, she responded “Im 13, but | know what
to do.” Later, through text message, Brandi again told Pemberton that she was
13. Given that Brandi told Pemberton that she was 13 at least twice, a rational
juror could find beyond a reasonable doubt that Pemberton believed Brandi was
a minor. Other evidence suggests Brandi may have been over 18 years old,
such as one needing to affirm that they are 18 to enter the Casual Encounters
section on Craigslist and that the photo Brandi sent of herself was actually a
photo of a young-looking law enforcement officer. But we defer to the trier of fact

on the persuasiveness of the evidence. Hernandez, 85 Wn. App. at 675.
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Drawing all inferences and viewing all facts in favor of the State, we
determine the sufficient evidence supported the jury’s conclusion that Pemberton
committed communication with a minor for immoral purposes.

4. Police Misconduct

Pemberton contends that “[l[Jaw enforcement violated [his] Fifth and
Fourteenth Amendment to the United States Constitution due process right to
fundamental fairness with its illegal actions and illegal tactics.” We disagree.

We review de novo constitutional issues. Zillyette, 178 Wn.2d at 158.

A police officer’'s conduct may violate due process principles if it is so

outrageous that it shocks the universal sense of fairness. State v. Lively, 130

Wn.2d 1, 19, 921 P.2d 1035 (1996). If law enforcement acts in such a manner,
then due process principles would bar the State from using the judicial process to
convict the defendant. Lively, 130 Wn.2d at 19. Courts evaluate the totality of
the circumstances when reviewing a defense of outrageous government conduct.

Lively, 130 Wn.2d 21. Five factors guide a court’s analysis:

There are several factors which courts consider when determining
whether police conduct offends due process: whether the police
conduct instigated a crime or merely infiltrated ongoing criminal
activity; whether the defendant’s reluctance to commit a crime was
overcome by pleas of sympathy, promises of excessive profits, or
persistent solicitation; whether the government controls the criminal
activity or simply allows for the criminal activity to occur; whether the
police motive was to prevent crime or protect the public and whether
the government conduct itself amounted to criminal activity or
conduct “repugnant to a sense of justice.”

Lively, 130 Wn.2d at 22 (internal citations omitted) (quoting People v. Isaacson,

44 N.Y. 2d 511, 378 N.E. 2d 714, 719, 406 N.Y. 2d 714 (1978)).
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Below, Pemberton filed several post-conviction motions under CrRs 7.4
and 7.5. After a hearing, the trial court entered written FFCL. The court made
several findings on the five factors related to the outrageous government conduct

defense:

1) The police, in this case, infiltrated ongoing criminal activity.
Sergeant Rodriguez has investigated instances of child
exploitation and sexual abuse through the internet for several
years. The current form of investigation was designed to infiltrate
the already extensive sexual exploitation of children on our
internet.  The investigations are created using information
obtained from other criminal investigations. In this case, the
defendant choose [sic] to respond to and communicate with
someone he believed was a 13 year old despite the undercover’s
attempts to end communications.

2) Law Enforcement did not engage in persistent solicitation to
overcome the defendant’s reluctance to commit the crime
because the defendant was never reluctant to commit the crime.
The defendant repeatedly communicated with the undercover
and pursued the conversation, eventually driving across town to
meet with, who he believed, was a 13-year-old girl.

3) The government did not control the criminal behavior but simply
allowed for the criminal activity to occur. Although law
enforcement made the initial post and engaged in sexual
conversation, it was the defendant who decided what the terms
were for meeting the undercover. The defendant decided the
location and when he would meet with the undercover. The
undercover's attempts to discontinue the conversation were
quickly rebuffed by the defendant who indicated that he wished
to pursue the conversation.

4) The current investigation was designed to prevent crime and
protect the public.

5) The government’s conduct did not amount to criminal activity and
was not repugnant to a sense of justice. The investigation gave
the defendant several opportunities to abandon his criminal
intent, yet the defendant choose [sic] to continue the conversation
and criminal behavior.

Pemberton does not explain how the court’s findings are incorrect or challenge

them on appeal. Unchallenged findings of fact are verities on appeal. State v.

22



No. 81366-8-1/23

Pillon, 11 Wn. App. 2d 949, 971, 459 P.3d 339 (2020). Accepting the trial court’s
findings as verities, we can conclude only that the government did not act
outrageously. Indeed, given that the police posted an advertisement, waited for
a response, and even purportedly attempted to discontinue conversation,® its
actions do not shock the universal sense of fairness. Pemberton’s outrageous
police conduct defense fails.”

We affirm Pemberton’s convictions and remand for corrections to his

Judgment and Sentence consistent with this opinion.

WE CONCUR:

¢ Pemberton texted “???” when Brandi did not respond for 11 minutes; “Sooo”
after Brandi texted “gotcha have a nice day,” and when Pemberton wanted to meet at
7 a.m., Brandi texted “'ll pass to early for me.”

" Pemberton’s PRP raises the same issues that he raised in his SAG—i.e., Brady
violation, entrapment, and outrageous police conduct. For the reasons explained in our
analysis, these arguments fail on their merits.

To the extent Pemberton’s PRP raises ineffective assistance of counsel
arguments in relation to his claims of Brady violation, entrapment, and outrageous police
conduct, these arguments fail because, as we rejected these claims on their merits, he
cannot show prejudice. See State v. Grott, 195 Wn.2d 256, 274, 458 P.3d 750 (2020)
(providing that to succeed on an ineffective assistance of counsel claim the defendant
must establish both deficient performance and prejudice).

Finally, Pemberton argues in his PRP that the court violated CrR 7.8 by failing to
transfer to the Court of Appeals two other motions that he filed on September 1, 2018
and September 11, 2018. But Pemberton did not include these motions in the appellate
record. As the appellant, Pemberton has the burden to provide an adequate record to
establish error. State v. Hernandez, 6 Wn. App. 2d 422, 429, 431 P.3d 126 (2018).
Because we do not have an adequate record to review this claim, we do not address it.
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